
TOWN OF VESTAL ZONING BOARD OF APPEALS 
___________________________  
 
In the Matter of the Application  
 

of 
 
Vestal Best, LLC     DECISION 
 
For Variances as required by chapter 24,  
Article IV, Division 3, Section 24-207 
of the Code of the Town of Vestal, 
Broome County, New York  
(Zoning Ordinance) 
____________________________ 
 

At a meeting duly scheduled for February 28, 2008, the Zoning Board of Appeals 

of the Town of Vestal held public hearing to consider the application of Vestal Best, 

LLC., regarding premises situate at 3209 Vestal Parkway East, (tax map nos. 158.11-1-

22.2; 158.11-1-23; 158.11-1-22.11; 158.11-1-22.12) for a Variance as required by chapter 

24, Article IV, Division 3, Section 24-207 of the Code of the Town of Vestal, Broome 

County, New York (Zoning Ordinance) pertaining to having less than the required 

number of parking spaces in an “I”, Industrial District and in a “C-2”, Community 

Business District.  

Appearing in support of the variance application was Jeffrey Feinberg, a 

representative of the developing group, Vestal Best, LLC.  Accompanying Mr. Feinberg 

in support of the application was Matthew R. Napierala, P.E. of Napierala Consulting.  

Richard Matsushima (owner of Kampai Japanese Steak House, Inc.) appeared at the 

hearing.   

After due deliberation, the Zoning Board of Appeals makes the following findings 

of fact and conclusions of law: 
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The applicant is the developer of two properties located on the Vestal Parkway at 

the corner of North Jensen Road, which is currently the site of the Peter Harris Shopping 

Center and the Walsh Building. This is the second appearance before this Board for a 

Best Buy parking variance, as the previous construction plans have been modified since 

the last Decision in March of 2005. The new applicants propose to demolish the Peter 

Harris Building as well as the Walsh Building to make way for a Best Buy Store and a 

separate office building in the northeast corner which applicants plan to construct on that 

site.  There are no issues regarding the actual zoning of this site being prohibitive of the 

proposed building.  However, there are two zoning designations on the proposed site, “I” 

and “C-2”.  The applicant should request that the Town Board rezone the “I” lot(s) into 

“C-2” to make this future lot uniform. The only issue before this Board is the requested 

parking variance.     

 Board member Robert E. Hynes, Jr. Chairman, Ray Ferarro, Thomas Smallcomb 

and Mark Tomko stated that they had visited the site and were familiar with the character 

and nature of the area.  Board member Ken Cramer and alternate David Leonard were 

absent. 

 It should first be noted that this is a Type II Action under SEQR, and as this 

application seeks an area parking variance, and as the opinion of this Board has 

previously been that parking space variances are “area variances”, we deem that SEQR is 

not applicable due to this being a Type II Action.  

 The Board is not yet in receipt of Broome County’s 239 l and m review. At the 

time of the hearing it was still pending.  The Board was not notified by Building and 

Code that the 239 was not yet returned. However, the Board and applicant are cognizant 
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of the fact that a final determination can be voted by the ZBA without receiving the 

Broome County l and m review, if in fact the decision is passed by supermajority.  This is 

in addition to the fact that this Board has reviewed parking in the previous hearings on 

Best Buy’s variance request.  Applicant proposes to demolish the 34,000 square foot 

Peter Harris building as well as the Walsh construction building and construct an 

approximately 30,000 square foot retail center and an approximately 15,000 square foot 

office as well.  The applicant’s plans for the Best Buy store would require parking for 

240 vehicles under the code, and the office space would require parking for 60 vehicles 

under the Code, for a total parking requirement of 300 spaces on the property.  The 

applicant requests that they be granted a variance to allow for 249 parking spaces. This 

would be a variance of 17%.  

The applicant submitted correspondence from Gordon Stanbury, of GTS 

Consulting into the record.  Mr. Stanbury performed an analysis of the site with the 

proposed business and applied the studies of the International Traffic Institute to the 

current proposed site.  He concluded that that the proposed 201 parking spaces for the 

retail building would be more than adequate, “even during the busiest Christmas 

shopping season”. Likewise for the 48 proposed spaces for the office building.  The study 

indicates that the maximum number of spots necessary for the office building is 47 

spaces.  The applicant will have 48 for that building.   

 Based upon the fact that the parking requirements under Town of Vestal Code 

date to the inception of the Code in 1966, coupled with the traffic study and analysis done 

by the applicant, this Board believes that the parking for these two buildings as proposed 

is sufficient.  The ZBA analyzed the proposed parking under the 3rd Edition ITE  
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requirements which supported the applicant’s proposal. The ITE numbers are guidelines 

but they are based on empirical studies throughout the country. As applicant wisely 

stated, the people paying millions of dollars to construct these buildings generally do 

their homework, and would not construct the buildings if they could not accommodate 

the customers. In fact, Best Buy, a nationwide company, has stated they only require 180 

spaces for a store this size.  This site has substantially more than that.  As was previously 

presented, traffic studies (ITE, Best Buy, and DOT) indicate that there are 2000 less cars 

per day traveling through that intersection as compared to the study done in 1999. 

Compared to the other similar businesses in Vestal, the Best Buy site would have 

substantially more dedicated parking.   

 The size of the parking variance needed in this case is 17%, and Chairman Hynes 

reiterated that the traffic studies and ITE studies clearly indicate that parking as presented 

is sufficient.  Chairman Hynes noted that to see the parking issue broken down into such 

specifics as was done in this case is eye opening.  Specifically, the ITE study can tell us 

how many spots are necessary on a Saturday in December.  Conversely, our Code has no 

empirical or historic data to support the parking requirements it sets forth.  This creates 

the mis-perception that any requested variance to the Town of Vestal parking codes will 

have a negative effect on lot capacity.  

Richard Matsushima, owner of the Kampai Restaurant, adjacent to the proposed 

development, and prior opponent to the previously granted variance request, stated he is 

pleased with the modified plans, and his concerns were that of overflow parking in his 

lot, and the traffic dangers on Jensen Road. He indicated that the applicant met with him 

early in the project to understand his concerns and express a willingness to work with 
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him. The applicant stated that they would do everything in their power to prevent 

customers from using the Kampai lot, including the construction of walls.  This Board 

notes that the customers would also most likely never park in Matsushima’s lot due to 

inconvenience.  In addition, Mr. Matsushima has a concern over the State’s possible 

future widening of Jensen, and the consequential loss of a number of parking spaces at 

the Best Buy site.  Applicant stated they would look into other possibilities and 

configurations should that occur.  They want to be good neighbors.  Traffic issues are 

deemed external site plan impacts and may be pursued by the Planning Board. The 

request for a minor parking code relief due to lack of data to support the Town Code is 

not cause for this Board to deal with external traffic and intersection design issues.  

As stated above, this Board is not yet in receipt of the Broome County 239 l and 

m review.  However, as the applicant was aware, this Board can grant a parking variance 

without a favorable 239 l and m review recommendation, if the applicant receives a 

supermajority.  That being in this case a unanimous decision.  The applicant was given 

the option of returning to the Board after its receipt of the County comments or to 

proceed at their own risk with a Board vote.  Due to time constraints, the applicant 

chose to proceed to a decision. The Board has no problem taking final action since this 

project previously was reviewed under 239 l and m in 2005 and the fact that there is no 

county-wide or inter-community impact. The Planning Board will deal in detail with the 

239 when received and the ZBA is simply dealing with a minor parking area variance. 

This Board will further condition a positive variance with the Planning Board site plan 

approval which is predicated on a 239 receipt and review. Therefore, it is deemed to be of 

no risk.   
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Two motions were made by Thomas Smallcomb and seconded by Mark Tomko.  

The first motion was to grant a parking variance for the Best Buy retail lot to allow for 

201 parking spaces (variance of 39 spaces) and the second motion was to grant a variance 

for the office building to allow for 48 spaces (variance of 12 spaces).  Votes on both 

motions were held and:   

  Therefore in consideration of the above, and in balancing the factors of  1.) 

Change in character of locality; 2.) Alternate methods to achieve what the applicant 

desires; 3.) The degree of variance sought; 4.) Effect on the physical conditions existing 

in the locality; and 5.) Any self-created difficulties, the applicant is GRANTED by a vote 

of 4-0,  a parking variance of 39 spaces, allowing for 201 spaces for the Best Buy retail 

site and a GRANTED a variance of 12 spaces allowing for 48 parking spaces for the 

office building site, with the following condition:  

 

1. Applicant must first obtain final approval of the proposed plans by the Vestal 

Planning Board after their review of the Broome County 239 l and m.   

In the event that the variances are not utilized within one year from the date hereof, then 

the variances shall be deemed revoked. The Code Enforcement Officer is herewith 

authorized to take the necessary action to carry out the provisions of this Decision. 

  

Dated: February 28, 2008     ZONING BOARD OF APPEALS  
       OF THE TOWN OF VESTAL  
 
       BY:________________________  
            Robert E. Hynes, Jr., Chairman 
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